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Statement CL eit ie 


| Appellee, Josephine McGee, was an employee of 
appellant, Kallir, Philips, Ross, Inc. (KPR), from 1967 to May of 
1973. KPR is a pharmaceutical advertising agency, which has 

ae its clients the Upjohn Comvany (Upjohn). Ms. McGee's first 


i 
| 
| 
| 
| 
i 
} 
| 


'position with KPR was as an administrative assistant at an annual 
i 


salary of $8,000.00. In 1968, she was promoted to assistant 


laccount executive to Mr. Norman Cooper on the Cooper Laboratories 


"account, and she remained in this position until September, 1969 


‘when she became account administrator on the Upjohn account. In 
‘less than a yec 1e@ was again promoted to account executive cr: 
Finally, in September of 1972, she was 


ipromoted to senior account executive on the Upjohn acccunt. Her 
\ 


annual Salary was now $18,000.00. 
| At some point in the end of 1972, Ms. McGee learned 
‘that other senior account executives -- all men -- were making 

imore money; the fact had come to her attention that at least one 
was earning $25,900.00. On December 4th, she met with Mr. Kallir, 


president and principal stockholder of KPR, and requested that her 


} 


ii 


Salary be brought into parity with that of her male counterpart. 


Mr. Kallir advised her that her request would be duly considered 


hat the annual salary review meeting of the executive committee, 


which was scheduled to meet in April, 1973. In the meantime, he 


<= = 


advised her to submit a sample market plan so that the committee 
{i 
| 
! 
' 


| 


|, could accurately assess her qualifications for the substantial 
| raise she was requesting (Tr. 13-15). 


Apparently dissatisfied with the lack of immediate 


appellee's charge, the NYCCHR requested that she submit a job 


y 


|| description letter, specifically outlining the duties and func- 


|| tions of a senior account executive at KPR (Tr. 20-21). Instead 


lof asking any official or employee of KPR to furnish her with 


'|such a letter, Ms. McGee, under the unsubstantiated assumption 
that no.one there could provide such an item (Tr. 48-51), con- 


\) 
| tacted an employee of KPR's major client, Upjohn, by the name of 


it 


Phyllis Korzilius. Ms. Korzilius was the product manager at 
i 


|| Upjohn and the person with whom Ms. McGee was in most frequent 
| 


y)contact with respect to the account. Appellee descrihed to her 


| 
| 


the type of letter she needed, telling her that it would be used 


jin connection with a sex discrimination complaint that she had 


Wfiled against the agency. (Tr. 55). Ms. Korzilius told her that 
} 


| 
} 
' 
| 
i 
| 
i 
i 


i] 


j 
| 
' 
I 


j;she was "for it" and that she "thought she had a lot of courage" 
Wee 234), and she shortly thereafter sent appellee the letter, 


||which was then turned over to the NYCCHR (Plaintiff's Exhibit No. 
\ 


ii] 


3] 


| 
| 
| 
| 
| 


» App. Aq-12). 


Early in 1973, KPR found itself for the first time in 


Hi 


la competitive position with another agency for new wWusiness from 


| Upjohn, which was introducing a new product and wanted a full 


j 

Hi 
Hi 

i| 


it. It was decided that KPR would provide 


presentation of its proposed campaign 


Ms. McGee admitted that this presentation was "extremely important” 
jin terms of business to the agency (Tr. 60). Therefore several 
“XPR employees, including appellee and Mr. Lilker, a senior vice- 
| president and account supervisor who was also her superior in 

licharge of the Upjohn account, went to Upjohn and participated in 


the presentation. Despite the acknowledged importance of the 


| presentation and the necessity of the agency presenting to the 


| client a united front intended to gain the client's acceptance 
lof the marketing plans, Ms. McGee, to the surprise of nearly all 
“in attendance, began to interfere with the presentation by inter- 
“rupting and sarcastically criticizing Mr. Lilker in the presence 
lof the Upjohn representatives (Tr. 165, 189-90). 

Because of appellee's central position in the pre- 
"sentation due to her position of senior account executive on 
lupjohn account, KPR had little choice but to send her to the 
ois presentation in March (Tr. 168-69). With the exception of 


{i 
i 
| 


| 
'small incidents, such as speaking out of turn and handiing areas 


} 


|which had been assigned to other persons, Ms. McGee's behavior posed 


no problems, in sharp contrast to the earlier presentation (Tr. 166) 
| 


Hi 


i 


in the meantime, as her complaint was heing investigated by the 
|NYCCHR, Ms. McGee embarked upon a course of conduct that was be~ 


i : , ‘ ‘ : : . 
| coming increasingly hostile and disruptive of the functions of 


iiappellant agency (Tr. 119), notwithstanding the fact that there 


+ 


| had been no change in KPR's attitude toward her subsequent to her 


iH 

|| filing of the charge (Tr. 61-62). In fact, Ms. McGee had been 

| | 

i otves even greater responsibilities and more challenging duties, 


“as evidenced by her employment on the presentation "teams" 


Hy 
|Certain executives at KPR, including Mr. Kallir, were also be- 
i 

| ening to suspect that Ms. McGee had made some people aware of 


Il hex discrimination case and “were being enlisted by her on her 


i 
liside". (Tr. 125). However, they lacked any tangible proof of such 


| indiscretions. Such was forthcoming on March 13, 1973. 


| 
\\ 
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On March 13, 1973, pursuant to NYCCHR procedure, a 


l€act finding conference was held with respect to Ms. McGee's 


{} 
lj 
it! 


| claim. In attendance were appellee, Commission representatives, 


Hoar Kallir and other representatives of KPR, including its 
attorney, Mr. Kaufman. In the course of an inquiry into the 


ii 
i 1H 


|| Scope of appellee's duties, the Commission supervisor produced 


| the Korzilius letter. The reaction of the KPR representatives, 
| 
‘excluding Ms. McGee of course, was immediate and unequivocal. 
| 
‘They were incensed that someone in the delicate position of 


|account executive could be so indiscreet and misguided so as to 


i 
i 
| 


'involve one of the agency's largest clientsin her own internal 


i 
| 
| 
i 
Hh 
iH 
Hy 
ii 
i 
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It was felt by the executives at KPR tnat such conduct 

[]could jeopardize the Upjohn account (Tr. 206). One KPR executive 
|| later testified how, after 20 years experience in the business, 
Ine knew how easily a small problem could erupt into loss of the 


IjcLient (Tr. 230). Ms. McGee herself at trial later indicated 


| that, because the function of a senior account executive is to 


‘insure that the client-agency relationship be maintained at the 
| optimum level, it would be an abuse of such rcsition to convey 


i 
He 


lan internal problem at the agency tc the client (Tr. S77). 


i The executive committee now possessed the concrete 


|| evidence that it had previously lacked. Its actions were imme- 

| aiate and forthright. A meeting was held where it was decided 

ll that Ms. McGee would have to be removed from the Upjohn account 

lest she continue in her divisive course and be responsible for 

ll the loss of the account (Tr. 130). It was felt that KPR could 

hii afford having Ms. McGee agitating people at Upjohn against 

| KPR on behalf of her case (Tr. 131), and that she was polarizing¢e 

| certain people within the client's organization (Tr. 1432). Be- 

| cause there was no other work in the agency to which to assign 

pias, it was decided that she would be suspended with pay. However, 

| first it would be necessary to clear the decision with those at 

| Upjohn (Tr. 132). For this reason, Mr. Kallir met with Upjohn'‘s 

‘Mr. Henry and Mr. Shea sometime around the 20th of March. Neither 

jhad any objections to her removal from the account. Mr. Kallir 
planned to explain the entire situation concerning the dis- 

“crimination charge from the beginning, and was taken by surprise 

| r. Shea replied that he and others at Upjohn had been aware 

lof Ms. McGee's discrimination case (Tr. 132), thereby contradicting 


her later claim that it had been kept confidential. 


On March 26, 1973, Mr. Kallir handed appellee a letter 


liinforming her of her suspension (Plaintiff's Exhibit No. 6, App. 


| 


| A-13). He also caused to be circulated at KPR an internal memo- 
 randum explaining the reasons for her suspension, dated March 
27, 1973 (Plaintiff's Exhibit No. 7, App. A-14). On the same 
| date, appellee filed a new complaint with NYCCHR charging KPR 
| with retaliatory conduct. On May 15, 1973, after concluding 
llenae there was no position to which appellee could be trans- 
ll ¢errea, KPR informed her of her discharge (Tr. 136). 
| The NYCCHR thereafter turned the complaint over to 
|, the Equal Employment Opportunity Commission (EEOC), which, after 
Feasetne upon the merits of appellee's claim and determining that 
.there was insufficient evidence to sustain her criginal charge of 
sex discrimination, commenced this action against KPR in the 
Southern District of New York. Appellee was granted leave to 
intervene. The EEOC charged KPR with unlawful employment practices 
by engaging in retaliatory conduct against appellee in violation 
lot §704(a) of Title VII of the Civil Rights Act of 1964 (Act). 


|After a trial on the merits, the court found KPR guilty of the 


charge and awarded judgment in favor of the plaintiff-intervenor, 


itt 


|\cable damages, and the court ordered a reference in front of a 


| 
{ 


{ 
| og 
jappellee. The parties were unable to resolve the issue of appli- | 

| 


|Magistrate. Months after a lengthy hearing, the original Magistrate 
i | 
| 
i 
i 


il 9s : ' 

| died and another one reviewed the transcript and ruled as to the 
] 

lamount of damages incurred by appellee. The court, however, made 
| 

its own assessment and awarded Ms. McGee an amount which took into 


jlaccount all fringe benefits and yearly raises and in addition 


|,awarded her a year's Salary prospectively. Appellant now appeals 
Ht 
i 
ii} 
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the decision of th 


jand damages. 


Preliminary Statement 


The decision of Hon. Judge Edward Weinfeld in EEOC v. 

I Kallir, Philips, Ross, Inc., 401 F. Supp. 66 (S.D:N.Y. 1975), 

| finding that appellant KPR's discharge of appellee, plaintiff- 

| ceecieace, Ms. McGee, constituted illegal retaliatory conduct in 
| violation of §704(a) of the Act, 42 U.S.C. §2000e - 3(a) (1970), 

| and thus awarding appellee damages, including a prospective annual 
| salary, was based upon a clearly erroneous interpretation of the 

l eicke, as evidenced by its failure to consider the entire record 


|| before the court, and upon a misapplication of and a failure to 


|| appreciate controlling law. 


The ruling by the court that KPR violated §704(a) of 
i 


i ; : ies ! : : 
| the Act because it was not justified in discharging appellee on 


| 
ll the grounds that she had involved the client in an internal dispute 


l 
i 
ii 
| 
of appellant's business. Thus the court was in error in declaring 
| 


i 


| that KPR had no valid business reason to justify appellee's dis- 


was arrived at by the court without full appreciation of the nature 


| missal. The court failed to inquire into the subjective state of | 
| | 


| mind of appellant at the time of the incident and the reasonable- 


iness of its assessment of the possible consequences of her actions. 


| Instead, the court .ocused upon the eventual outcome, that in fact 


'the business relationship with the client was not affected. Such a 


| standard is without support in the case law. Furthermore, the court 


| declared that §704(a) protected appellee in her acquisition of in- 
i] 


‘The court, in its attempt to justify her actions, inadvertently 
| broadened the scope of protection that the statute provides 

| an employee to such an unprecedented extent that the intent 

ll of Congress has been completely thwarted and the managerial 

|| prerogatives of the employer all but completely suspended. 

| The court was also incorrect in characterizing 

| appellant's second justification as "Sheer pretext." It 

| seemingly ignored all evidence that appellee's conduct at 


| the February presentation was viewed by several Upjohn and 


| KPR representatives as potentially damaging to the relationships 


| between the two companies. Moreover it ignored evidence that 
| Clearly established that KPR had communicated this dissatisfaction | 
| to appellee in her suspension letter, and it chose instead 
| to stress its conclusion that this was being presented for the 
|| first time at trial, thus indicating to it the groundlessness 
| of appellant's proffered reason. 
| The court also was in error in declaring that appellee 
| was protected in her discussions with othe1 KPR employees 
l4afoxming them of their rights under the Act and encouraging 
| the filing of further complaints. It failed to consider various 


|, factors which can remove such activities from the protective 


i} 
it 


cloak of the Act. Furthermore, the court incorrectly assumed that 


\) 


other two reasons, a.violation of the Act must automatically be 


10 
|| found. Such a per se treatment ignores the test which has become 
| predominant in the Second Circuit and other Circuits throughout 
|| the country. 
| Assuming arguendo that appellant is held liable for 
| retaliatory conduct, the amount of back pay awarded to appellee 
' should be greatly reduced. Appellee failed to take reasonable 
| steps in obtaining interim employment in the field of her own 


| specialized experience. By applying to only two pharmaceutical 


|| advertising firms in the entire New York area, by sending out 


|| only 19 resumes over 19 months following her discharge, by employ- | 


| ing unreasonable methods to obtain alternative employment, and by 
| unreasonably ceasing any efforts to contact prospective employers 
| subsequent to September, 1975, the appellee evidenced a woeful 

| lack of diligence in mitigating any damages. Further, the court 


|| below erred in disallowing testimony as to certain private loans 


|| given to appellee during the interim period since there was a 
| question as to whether said loans were to be paid back by een: 
There is no record to support an award since February 25, 1974 


| of back pay. Since there is no evidence Appellee has been unem- 


|| ployed since the magistrates hearing it is error to award her back | 


| pay for this period. 


Finally, the award to appellee of one year's future salary was 


} 


| erroneous since the court below failed to offer any reasonable 


| justification for the award or any safeguards by which such pay- 
jj ments could be made without unduly prejudicing the rights of the 


| appellant. 


THE RULING BY THE LOWER COURT THAT APPELLANT 
WAS NOT JUSTIFIED IN DISCHARGING APPELLEE 
FOR INVOLVING A CLIENT IN AN INTERNAL DISPUTE 
AND FURTHER THAT SUCH DISCHARGE WAS A 
VIOLATION OF TITLE VII OF THE ACT WAS 
ERRONEOUS AND MANDATES REVERSAL 


The characterization of appellant's defense that 


| appellee was justifiably discharged for her conduct involving 


its client in an internal dispute as "lacking in substance", 

| and the finding that such termination constituted retaliatory 

| conduct in violation of Title VII of the Act were based upon 

| unwarranted conclusions of law and misapplication of the 
facts. The lower court failed to appreciate the almost 
isingular nature of appellant's business in reaching ics 
"conclusion that no prover business reason was responsible 

| for appellee's discharge. This omission was further compounded 
iby the erroneous application to the facts of a result-oriented 
test which finds no support in the law. Finally, the court 


i 
liextended all too broadly the protection afforded an enployee 


iby Title VII by holding that such conduct by appellee fell 
1) 

within the category of a "protected activity”. 

a) Appellant Had Sufficient Business 
Justification To Discharge Appellee 


ere is no way that the question of whether 
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Ms. McGee's conduct with respect to the client, Upjohn, 


sufficed as good cause to terminate her employment can be 


|| resolved without due consideration of the peculiar nature, 


| pressures sensitivities inherent in the advertising 

| industry. is evident from the opinion of the lower court 
| that this not done. Such failure by the court to con- 

| sider all evidence before it warrants reversal. 

| Protective Committee For Independent Stockholders Of T 

| trailer Ferry, Inc. v. Anderson, 390 U.S. 414, 444-45 (1968). 
The known, highly competitive nature of the 

| advertising industry renders client-agency relationships 

| extremely fragile and susceptible to the slightest adverse 

| pressures. Thus it is essential to the point of survival 

| that an agency, such as KPR, maintain and promote the ootimum 
|| image of confidence, aptitude and creativity to its clients, 
| lest they fall prey to the other agencies which actively 

' seek their business. As the agency's sole representative 

|| to Upjohn, a large account representing one million 

| dollars or ten percent of appellant's annual billings, Ms. McGee 
‘had the burden of always presenting the agency in the best 
‘possible light. Hers was a trusted position, requiring 

| tremendous sophistication and discretion. By involving Upjohn 
Vin her internal conflict with KPR, Ms. McGee proved that she 
was no longer deserving of such trust. Thus her suspen ion 


and ultimate discharce were aptly compelled by sound business 


Ms. McGee's position with KPR was within a sophis- 
and complex employment setting, strikingly similar to 
considered by the Court of Appeals for the First 
in Hochstadt v. Worcester Foundation For Experimental 


|| Biology, 545 F.2d 222 (1976). The employee there was a 


| research scientist who after filing a complaint with th 


i 


EEOC persisted in a course of conduct which was disruptive 


'discharged for her hostility, uncooperative attitude and 
il] 


lidisruptive influence. In affirming a finding of no retaliatory 


|, conduct, the court stated: 


The requirements of the job and the 
tolerable limits of conduct in a 
particular setting must be explored. 


Ironically, the court then went on to state that 


| the above approach was consistent with that of the lower court 
1 


iin the instant case, citing EEOC vy. Kaliir, Philips, Ross, Inc. 


'}supra, when a careful review of all the evidence clearly 
Hi 

if 

liindicates that here such detailed exploration was lacking in 
Hi 
Hh 
ii! 


ithe court's first opinion. Nevertheless an appreciation of 


H ' 
| 


| appellee's complex position was belatedly discovered by the 
i 


;court in its subsequent opinion awarding damages but 


(denying reinstatement: 


In this case the job from which vlaintiff 
was discharged recuired a close working 


relationship between plaintiff and top 
executives of defendant. It also involved 
frequent personal contact with defendant's 
clients, with plaintiff acting as defendant's 
representative. Lack of complete trust and 
confidence between plaintiff and defendant 
could lead to misunderstandings, misrepsen- 
tations and mistakes, and could seriously 
damage defendant's relationship with its 
Clients. The situation here is quite unlike 
that presented when reinstatement is sought 
for an assembly line or clerical worker, 

or even for an executive whose job is not as 
sensitive for his employer's interests as is 
plaintiff's job here. The Court is convinced 
that after three and a half years of bitter 
litigation the necessary trust and confidence 
can never exist between plaintiff and defen- 
dant. To order reinstatement on the facts of 
this case would merely be to sow the seeds 

of future litigation, and would unduly bur- 
den the defendant. Thus, reinstatement will 
not be ordered in this case. 


|| EEOC Vv. Kallir, Philips Ross, Inc., Opinion On Damage Assess- 


/ ment And Reinstatement at 16-17 (emphasis supplied) [hereafter 
i 

|, cited as Opinion]. (App. A-251-52). 
i 
I The lower court found that up to the time of appellee's 


“suspension, "no KPR official expressed any displeasure because 


| 
of her [discrimination] charge, or indicated that any action 


would be taken against her. She continued to perform her 


usual @uties." 401 F. Supp. at 69. In fact, KPR assigned 
ji 


‘her to even more critical and prestigous duties, namely the 
it 


| two presentations before Upjohn officials in early 1973, 
H 
which were aimed at acquiring additional business. The court's 
|! 


ultimate conclusion that she was discharged for having filed 


a discrimination charge is inconsistent with its finding 


that the treatment afforded her had remained unaffected Ly 
li nex complaint with NYCCHR, quite opposed to the situation 
in Francis v. American Telephone & Telegraph Co., 
|| 55 F.R.D. 202 (D.D.C. 1972), where retaliation was found 


'' because of a marked and demeaning shift in the employer's 


| treatment of the employee upon her filing of a charge with 


the EEOC. 
The discovery of the job description letter from 
Ms. Korzilius, the product manager at Upjohn, by KPR's 


iipresident, Mr. Kallir, and its other representatives, perforce 


altered the situation entirely. Ms. McGee, it was then learned, 
' 


{) . ‘ ‘ : 
had gone beyond the bounds of discretion and good business 


| judement by involving a major client in the internal affairs 
{| 

lof the agency. Such conduct had the distinct possibility of 
\ 
| jeopardizing the aforesaid fragile client-agency relationship. 
ie prior attempt had been made to obtain the requisite job 


ih ly pus, ee 
lidescription from any other employee or official of KPR. 


es McGee seemingly assumed that, because in her opinion Mr. 


HH 
Kallir was incapable of furnishing such information, any other 


Neither 
‘had she attempted to obtain the information from someone at 
Instead she chose, 
Korzilius, a course that could 


ihave later proved disastrous. 


In her zeal to prosecute her ca 


| means she was entitled to do, Ms. McGee overstepped the 


| limits of sound business discretion which would have been 


F expected of anyone in a similar position. Such a breach of 
| trust by the employee mandates dismissal, notwithstanding 

| the fact of whether the employee was male or female, or had 
“or had not filed a charge of sexual discrimination. An 

| employer is entitled to the loyalty of its employees, see 

| Hochstadt v. Worcester Foundation For Exverimental Bioloay, 
| supra; NLRB v. Red Top, Inc., 455 F.20 72) (8th Cir, 1972), 
ll ana can rightfully discharge any employee who interferes 

| with its commercial interests. NLRB v. Red Top, Inc., Supra. 
|| Even a mere threat to take his or her problems to a customer 
| of the employer is sufficient cause for dismissal: 


The threat made by [the employee] in a 
letter to the home office to take the 
problems to the hospital administration 
constituted an act of disloyalty to the 
employer's business interests. Red Ton's 
regional director, Denne, stated that he 
considered this a serious threat, as the 
hospital had retained the company to re- 
lieve itself of these problems. It is a 
natural inference that if the hospital is 
involved in these disputes it could hbe- 
come dissatisfied with the company. Un- 
lawful interference with the employer's 
commercial interests has been recognized 
as presenting grounds for discharge in 
NLRB v. Local 1229, IBEW 346 U.S. 464, 

vi 8.Ct. i72, 98 L.Ed. 195, (1953). 


} Id. at 727. In the instant case, the appellee went far beyond 
|a mere threat. 


In determining w her KPR was justified in so 


| discharging Ms. McGee, the lower court failed to balance the 
j, interests of the respective parties. It iaqnored the possibil- 


|| ity that by her actions she may have placed the Upjohn account 


Jin jeopardy as a result of her overzealousness in presenting 
il a case to the NYCCHR. Cf. Gillen v. Federal Paper Band Co., 
|| 479 F.2d 97 (24 Cir. 1973) (no retaliation for discharging 
|| employee who was uncooperative and a source of continued 


| dissension and who admitted that her attorneys had advised 


ij f 

her that it would help her EEOC case if she was fired). 
||\Indeed, the court seemed disinclined to rule upon the apvro- 
| priateness of her solicitation of the Korzilius letter, which 


| "xightly or wrongly she felt could not be obtained from the 


defendant." 401 F. Supp. at 69 (emphasis supplied). 
The court discounted the reasonableness of appellant's 


|| reaction by holding that appellee's conduct had "no discern- 
HH 
iiable effect on the agency's relationship with Upjohn.” 


i 


| 401 F., Supp. dat 72. This analysis, not only misses the 


{ 
lipoint, but is contrary to the law. Essentially, the court 


uv 


applied a result-criented test -- no effect, no justifica- 


| 
' 


good faith. See EEOC v. Children's Hospital, 415 F. Supp. 


/1350 (W.D. Pa. 1976) (whether discharge of employee because 
} 
lof expected budget cuts was in good faith and therefore 


1 
j 


j 
| 
| 
| 
| 
| 
1 
| 


\) 
| 


inon-retaliatory must be determined on basis of employer's 
“belief that the cuts were probable and not on fact that the 


n 
| 
I 
| 


} 


expected cuts never occurred); cf. Stone & Webster Engi- 


neering Corp. v. NLRB, 536 F.2d 461, 467 (lst Cir. 1976). 


| 
j 
} 


As the court explained in Goodloe v. Martin Marietta Corp., 


7 FEP Cases 964 (D. Col. 1972) aff'd, 10 FEP Cases 1176 
i} 


| (LOth Cir. 1974), a case involving a charge of retaliatory 
||conduct: 


The issue before us ... was whether defen- 
dant violated the Civil Rights Act in 
discharging plaintiff. In making this 
determination, we do not sit ... aS a re- 
viewing court to determine whether the 
employer's decision was right or wrong as 
a matter of business judgment on emplover- 
employee relations. In this field we do 
not have nor does the EEOC have any exper- 
tise. “We sit ... to determine whether the 
company in good faith decided that vlain-~ 
tiff should be discharged because of her 
conduct, and whether that discharge was or 
was not related to a violation of plaintiff's 
civil rights. ... The EEOC should have 
decided and we shall decide whether there 
has been discrimination or retaliation 
under the Civil Rights laws, and in making 
this decision it should have considered 
and we shall consider not whether the 
company's judgment was right or wrong, but 
whether it was reasonable and in good faith. 


| The very fact that the letter had ultimately no effect on 


| the Upjohn relationship does not mean that KPR was unreason- 


lable in believing at the time that it could have. By ignoring 
| the test of reasonableness and good faith, and looking only 
lito the lack of effect on the Upjohn account, the court in- 


| correctly held that apvellant was wrong in discharging appellee 
i 


ifor its stated reason. "Evaluations of evidence reached 
ica 


by the accurate application of erroneous legal standards are 


|| erroneous evaluations.” Protective Committee For Independent 
} SL 


| Stockholders of TMT Trailer Ferry, Inc., supra. Although the 


| findings of fact of the lower court should ordinarily not be 


| 
| 
| 
|i set aside, reversal is necessary when, like here, they are 
| 
{ 
i 


:onpacsnaepianersaiaaetearathennatentearisoemeventaaratespietene peaenennstoemnsormmncuorueneanceterelonueincmeatie 


{| 

HI : ‘ ‘ 

| clearly erroneous. Smith v. Universal Services, Inc., 
i 


{ 
| 454 F.2d 154, 156 (5th Cir. 1972); De Tore v. Great Atlantic 
Hl I socmmeeteiaitebincneetimeneeemeaenenaneneceeememneneneeneen ene dieamemeneenenanteameenataamncenemabenrenemmmenninnes tetaibiaaeeamnmemene meme 


| 


j 
i 


|& Pacific Tea Co., 411 F.2d 613, 614 (3a Cir. 1969). 


II b) The Court's Extension Of The 

Hi Protection Afforded An Employee By 
i Title VII Goes Beyond Leqislative 
Intent And Judicial Interpretation 


The solicitation of the Korzilius letter was held 


‘| by the court to be an activity protected by § 794(a) of the 
li 


wAct, 42 U.S.C. § 2000e-3(a). . Thus the appellant, by grounding 


{i 
i} 


jappellee's discharge upon this conduct, was guilty of retal- 


Hi 


t held that activities of apvelliee in engaging in her 


I 
Hi] 
i 


| 


|| statutory right to assist and participate in the investigation 
Hj 


(emphasis supplied). By promulgating such broad latitude. 


“to protect its business interest from a necligent or careless 


the court renders the employer powerless in taking any measure 


| employee who is intent on proving his or her charge at any 
| cost, including the destruction of the employer's business. 
A review of Congressional intent and applicable case law 

|| indicates unequivocally that this is not the law. 


Any court which attempts to assess whether a 


|iparticular activity is protected must employ a rule of reason 


ijtest, one which balances the rights of the employee in seeking 


| redress for alleged discrimination and the managerial preroga- 


iitives of the employer in protecting its business interests. 


In Such instances, we think courts have in 
each case to balance the purpose of the Act 
to protect persons engaging reasonably in 
activities opposing sexua) scrimination, 
against Congress' equally ifest desire 

not to tie the hands of employers in the 
objective selection and control of personnel. 
Allowing an employee to invoke the protection 
of section 704(a) for conduct aimed at 
achieving purely ulterior objectives, or for 


conduct aimed at achieving even prover objec- 


tives throuch the use of improper means, 

could have an effect directly contrary to 
Congress' goal, by discouraging employers 

from hiring persons whom the Act is designed 
to protect. The standard can be little more 
definitive than the rule of reason applied 

by the judge or other tribunal to given facts. 


at 231 (emphasis supplied). This approach reflects 
the view of the framers of the Act. 


[M]anagement prerogatives ... are to be left 

undisturbed to the greatest extent possible. 

Internal affairs of employers ... must not be 
interfered with except to the limited extent 

that correction is required in discrimination 
practices. 


| Minority Report Upon Proposed Civil Rights Act of 1963, 

| Committee on Judiciary Substitute for H.R. 7152 U.S. Code 
Il cong. & Adm. News 2431, 2516 (88th Conc. 2d Sess., 1964). 
The Act does net provide disgruntled or indis- 


| crete employees with a shield that can also Le used as a 


| sword. No automatic insulation from wrongful conduct is 

| provided by § 704(a); neither is the employee licensed to 

ll act imprudently, EEOC v. Del Rio National Bank, 12 FEP Cases 1668, 
! 1670 (N.D. Tex. 1975); Goodloe v. Martin Marietta Corp., 

| supra at 964-65; see United States v. Hays International Coro., 

|| 6 FEP Cases 1328, 1330 (N.D. Ala. 1973), nor enjoy immunity 

| exon discharce for acts disloval to the emoloyer merely 

| because a discrimination charge was filed. Mc Donnell 

| Douglas COED. Vv. Green, 411 U.S. 792 (1973): cf, NLRB v. Local 

|| Union No. 1229, International Brotherhood Of Electrical Worker 


(346 U.S. 464, 472, (1953). This is particularly true where 


| the charge of discrimination was filed on account of malice 


| and vindicti: 38, Carrion v. Yeshiva University, 535 F.2d 722 
| (2a Cir. 1976), or, as in the instant case, eventually proved 


| to be without merit. See EEOC v. C&D Svortswear Core. , 
i j aaa nrane art i ccaeeneten teneeinanemeehiaaaiennintiiasiieeennedtememenmmnen amenenieeemraneete 


| 298 F. Supo, 300, 305 Gib. ca, 1975). 


To hold, as did the lower court, that if the 


jemployer takes steps to avoid the involvement of its client 
i 
| 
t 


| 
j 


|\with its internal affairs -- something which would beyond 


i 


“doubt be appropriate in absence of a discrimination charge -- 


I it will be guilty of unlawful retaliation, even though the 

| charge itself lacks merit.would, in effect, mean 

| that ordinary management prerogatives become suspended upon 
ie filing of a charge, a position that has been held untenable. 


1, See, @.¢., Garrett v. Mobil 01.1 Corp., 531 F.2d 892, 895 
(8th Cir. 1976); EEOC v. Del Rio National Bank, supra; 


|| Goodloe v. Martin Marietta Corp., supra; cf. Local 357, 

|“ International Brotherhood Of Teamsters, Chauffeurs, Ware- 

ll howsemen & Helpers Of America, 365 U.S. 667, 679 (1961) 

| (Warlan, J., concurring) ("It has long been recognized that 


an employer can make reasonable business decisions, unmotivated 


''by an intent to discourage union membership or protected 


| concerted activities, although the foreseeable effect of 

|| these decisions may be to discourage what the act protects."). 
In a retaliation case the issue is whether the 

| court finds that the discharge was based on the filing of 

| the discrimination, not whether the particular business con- 

| sideration upon which the employer's action was based was 

—— necessary or even desirable. See Point I(a), suora, 

| ana cases cited therein. Here the court refused to direct 

itself to the question of the relevancy of the discrimination 

ij complaint, but instead focused with the clarity afforded by 

| hindsight on the incorrect business conclusions reached by 

In so doing, the court ignored testimony of 


'an Upjohn employee, Mr. Shea, who disputed appellee's claim 


| stating that it was widespread knowledge at Upjohn that 


| KPR and Ms. McGee were having problems with one another 

| ana that the latter had filed a sex discrimination charge. 

| He also testified that the Upjohn account would have been 

| jeopardized had these problems begun to touch Upjohn's 

|| president or chairman(Tr. 187-88). These facts were made known to 
| Mr. Kallir prior to his suspending Ms. McGee(Tr. 132-33). In view of 
| such evidence, it is impossible to find that KPR did not | 
| then have the reasonable belief that its relationship 


with Upjohn could be affected, thereby displaying the requi- 


| site good faith to refute a retaliation charge. 


it 


THE COURT'S FINDING THAT APPELLANT'S 
SECOND CAUSE FOR DISCHARGING APPELLEE, 
BASED UPON HER DISRUPTIVE BEHAVIOR, WAS 
"SHEER PRETEXT" WAS AGAINST THE WEIGHT 
OF THE EVIDENCE 


After reciting appellant's right to discharge 
| 


|\for the failure to follow orders at a presentation to a 


{ 


‘client «os , " AOL F. Supp. at 72, the Court dismissed. its 


|| justification for appellee's discharge as "sheer pretext" 
Hy 


| because it was advanced for the first time at trial, more 
|| than two years from the event. Id. The appellant had offered 


|| ample evidence that during a preliminary presentation in 
Hi 

|| front of Upjohn representatives, Ms. McGee was highly dis- 
| cuptive and derisive of her supervisor, Mr. Lilker. Evidence 
iy 

| was offered which underscored the importance of the pre- 


|, sentation to KPR, which for the first time was ovlaced in a 
i 


Ms. McGee herself admitted 


| 


Mr. Shea, an empvlovee 


| 
of the presentation (Tr. 69). | 
| 
| 


|Ms. McGee's demeanor there as interuptive and contradictory (Tr.190){ 


vidence was finally admitted by the testimony of Mr. Kallir 


y and, especially, Mr. Cooper, KPR's executive vice-president 


_ and member of its executive committee, that, due to the 
| delicate nature of client-agency relationships which can be 


| jeopardized by any type of negative behavior, KPR had to 
i 
| consider Ms. McGee's suddenly disruptive conduct -- particu- 


| larly her behavior at the first presentation -- as likely 


i 
H 


| 
{ 
j 


| interfering with the working relationship with Upjohn and 
| therefore mandating her suspension from the account (Tr. 206-106}. Neve 
| theless, in spite of ail these valid business considerations, 
| the court ruled that these reasons were no more than an 
"eleventh-hour" afterthought on the part of the appellant. 
The court apparently based this erroneous con- 
' clusion on two factors. First, the court questioned the 


| length of time it took until the conduct at the presentation 


was finally disclosed as a cause of appellee's discharge. 


i Obviously the court failed to construe both the suspension 


|, letter of March 26, 1973 and the intra-office memorandum 
'dated the following day which inferentially refer to the incident 
‘in question. (Plaintiff's Exhibits 6,7, App. A-13,14). Second, the 


‘court was not impressed with the seriousness of appellee's misconduc 
li 
1 


| because of KPR's decision to use her for the second, more 


|' important presentation. "If, as defendant now asserts, 


Se cates arctan elie hella cnceenscecaeslecee soniouoscae 


i plaintiff's alleged obstructive conduct at the February 
meeting was the reason for her suspension, one is moved to 
| inguire why action had not been taken at that time and why 


“plaintiff was called upon to continue her duties in March at 


I the second presentation." 401 F. Supp. at 73. Again, the 
court failed to consider all the evidence on the record. 
Mr. Kallir had testified that the reason for KPR's seemingly 
| inconsistent action was threefold: (1) Ms. McGee was part 

ll of the presenting team; (2) she was the only senior account 
| executive on the account; and, perhaps most significantly, 

HW) (3) the importance of the occasion might prevail upon her 

ll to become “part of the team." (Tr. 168). 

| Appellee's conduct at the meeting, which pvaren- 

| thetically remains unrebutted by her, constituted by itself 
| sufficient grounds for her suspension. When it became 

| evident to those at KPR that there was no other account on 


| which to place her, the only warranted action was her dis- 
it 


|| charge. Because such grounds alone would have led to 
iH 


|| termination of her employment, the court as a matter of law 

| could not have ruled that they constituted pretext, and 

|| that the real cause was the appellee's discrimination charce. 

| The burden was on the plaintiff to "at least provide a reason- 

i able basis for inferring that the permissible ground alone 

| would not have led to the discharge ... ." NLRB v. Park Edge 
Sheridan Meats, Inc., 341 F.2d 725, 728 (2d Cir. 1965): 

| see also NLRB v. Milco, Inc., 380 F.2d 133,136 (24 Cir. Le66). 
i Because appellee failed to sustain this burden, the charge 


|} of retaliation must fail as a matter of law. 


Point 
riy 


APPELLANT'S ADMISSION THAT APPELLEE'S 
ACTIVITIES CONCERNING OTHER EMPLOYEES 
CONSTITUTED IN PART THE ROASON FOR HER 
DISMISSAL DOES NOT MANDATE A FINDING OF 
RETALIATORY CONDUCT 


vuring tne course of her case with the NYCCHR up to 


ina 


| the time of her suspension, appellee had discussed the details 
}Of her sex discrimination charges with several female employees 
{| 


liof the appellant. She also advised at least one of them to 


Hil 


file a complaint on her own behalf. Appellant admitted that 


these acts in part played a role in its decision to suspend 


| : ; ie de 
appellee. The trial court seized upon this admission, and, 
HH 


jafter declaring that these activities were protected by 8 794 (a) 


i 


lof tne Act, 42 U.S.C. 5 2000e-3(a) (1970), held that by "dis- 
charging plaintiff, at least in part because she engaged in these 


protected activities, defendant violated the statute." 401 F. Su 


{i 
it 


- It went on to state that even if KPR was in fact motivated 
finding that 


upon impermissible factors, i.e. 


w employees, renders the sus- 


lipension and subsequent discharge illegal. iad. &€ 720.17. 

In point of fact, the court's conclusion that these 
jactivities were under the vrotection of 8 794 is notas firmly 
i 


case law as the court's language would appear 


to indicate. For instance, under the National Labor Relations 
i 
| Act an employer has the right to maintain and expect the 


|, discipline of its employees. See McDonnell Douglas Corp. v. 


t 
| 
| 
| 
| 
| 
| 
} 


|| NLRB, 472 F.2d 539, 545 (8th Cir. 1973). Thus it may forbid 


| union discussions during “company time." United Aircraft Coro. 
th 
[| @.. NERB, 440 F.2d 85) 96-99 (28 Cie) 1971); MERE wv. Reeoes 


Broadcasting & Develooment Corp., 336 F.2d 596, 593 (4th Cir, 


| 1964). Similar rules govern Title VII activities, as outlined 


ti 


! by tne court in Hocastadt v. Worcester Foundation For Experimental 
ee ee | 


| Biology, supra: 


Certain proad premises can be ac- 
cepted with confidence. Congress certainly 
did not mean to grant sanctuary to em- 
ployees to engage in political activity for 
women's liberation on company time, and an 
employee does not enjoy immunity from dis- 
charge for misconduct merely by claiming 
that at all times she was defending the rights 
of her sex by "opposing" discriminatory 
practices. An employer remains entitled to 
Ht loyalty and cooperativeness from employees ... 
\ 
id. at 230. 


On the basis of the record below, there is insufficient 


i 1. It is well settled that there is a close analogy 
| between Title VII of the Act and 8 158 of tne National Labor 
| Relations Act. See Alexander v. Gardner-Denver Co., 415 U.S. 
HG; 50 (1974). 7 
i Tne framers of Title VII stated tiat they 

were using tne NLRA as a model. 110 Cong Rec 

6549 (1964) (remarks of Sen. Humphrey); id. at 
| 7214 (interpretative memorandum by Sens. Clark 
i and Case). 


"Albemarle Paper Co. v. Moody, 422 U.S. 405, 419 n.11 (i975). 


| evidence to determine whether appellee's advocacy occurred on 

| company time or interfered with the loyalty and cooperativeness 
| of other KPR employees. Thus it would be necessary to remand 

Hl the case to the district court for fuller inquiry into the 


| issue of whether these activities merited the Act's protection. 


|, However, this may not be necessary, for, even assuming arguendo 


| that they represented impermissible grounds, one of the other 
t ewe reasons offered by appellant would sustain a finding of 
ine retaliatory conduct. 

| In holding that there had been a violation of the 

| the trial court relied on a line of decisions of this court 

| construing a similar situation under § 8(a)(1) of the National 
| Labor Relations Act, 29 U.S.C. § 158(a) (1) (1970), which hold 

|| that if a "discharge was even partially motivated by [the 

|“ employee's] union activity, there is a violation... ." 


| NLRB v. George J. Roberts & Sons, inc., 451 F.2d 941, 945 


| (24 Cie. 1971)? NURS ¥. Gladding Keystone Cato. 495 P38 129, 


sosorznlisstitnttncsea “alll aal | 


|, 131-32 (2d Cir. 1970). These cases seem to conflict with 
decisions of the First, Fourth and Ninth Circuits which require 


\that the impermissible reason be the dominant cause before a 


| violation will be found. See, e.g., NLRB v. Circle Bindery, Inc., 


| 536 F.2d 447. 451 (lst Cir. 1976); NLRB v. Patrick Plaza Dodge, 
iitng,, $22 F.2d 804, 607 (4th Cir. 1975); Famet, tne. v. RiRe. 


bis0: #20 204) 166 19) the. 2478). ees) ink te tes 


,cases are not as disparate as one would at first expect. In 


| NLRB v. Finer International Corp., 439 F.2d 1311, 1315 (lst Cir. 


| 1971), the court denied the Board's petition for rehearing on 
|, the grounds that the dominant factor test did not impose an 


| undue burden upon the Board in its attempt to establish a 


|| Violation under § 8. It disagreed with the contention that the 
| rule was at variance with those imposed by the other Circuits, 
i 

| including the Second: 


In support of its petition the Board 
cites some fifteen cases, listing them by 
circuit. While none states that the improver 
motive must be "dominant," we consider the 
language of several to be indistinguishable. 
It is true that the Board cites cases using 
general phrases indicating that a "partial" 
motive that is improper is enough. Some of 
these, however, proceed, in discussing the 
evidence, to apply a standard not signifi- 
cantly different from ours. No case cited 
by tne Board articulates a lesser require- 
ment for finding a discharge to be an unfair 
labor practice. Even NLRB v. Whitfield 
Fickle Co., 5 Cic., 1967, 374 F.2d 576, on 
which the Board particularly relies, after 
Saying that the “anti-union motive need not 
be dominant," goes on to say that the Board 
must show “that the employee would not have 
been fired but for the anti-union animus of 
the employer." 374 F.2d zt 582. The only 
opinions not expressing that standard ex- 
press none at all. We decline to delete the 
word "dominant." 


|| Id.- (other citations omitted). 


The Second Circuit, NLRB v. Milco, Inc., supra; 


i NLRB v. Park Edge Sheridan Meats, Inc., supra; NLRB v. Advanced 


i 
\| 


| Business Forms Corp., 474 F.2d 457, 464 (1973); NLRB v. L.E. 


" Parreii Co., 360 F.2d 205, 208 (1966), enunciatesa standard not 


« 
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Hall that dissimilar to the dominant factor test. They require 
| that before the trier of fact declare that the permissible 
ae was sheer pretext that it decide that an anti-union 
|| employee would not have been discharged for the same conduct. 


| Applying such a rule to the case at bar, unless it was 


|| Satisfied that another senior account executive who did not 
|file a discrimination charge would not be discharged for 
| conduct Similar to that of Ms. McGee, the court could not 


i : 
|. conclude that KPR's reasons lacked substance or represented 


|| sheer pretext. This is true even where a charge of sex 


Hi 
Hi 


)\discrimination is established, unlike the instant case. See 


| Gillen v. Federal Paper Board Co., 12 FEP Cases 1329 (D.Ct. 1975). 


I 
|In Gillen, the court, in refusing to award the plaintiff 
i! 


damages for having been passed up for a promotion because of 


| 
it 


i 


her sex and because of the lack of her qualifications, held: 


| 
| 
Hi 


| 
{ 
i 
i 
| 


i It is quite clear that Congress did not 

i intend to make employers liable for dis- 

HH missals or refusals to promote that are 

Hi only partially based on discriminatory 
considerations. . . . My finding upheld 

by the Second Circuit, was that Gillin's 
lack of qualifications would have prevented 
her from receiving the promotion she sought. 
Her sex was not the sole cause of the 
result. Thus, she is not entitled to back 


pay. 


lind. at 1333. Such reasoning is consistent with the very language 


We § 706(g) of the Act, 42 U.S.C. § 2000e-5(g) (1970), quoted 
ii 
H 
| 


lin part by that court: 


No order of the court shall require the... 
reinstatement .. . of an individual as an 
employee, or the payment to him of any back 
pay, if such individual was .. . suspended or 
discharged for any other reason other than 
discrimination on account of race, color, 
FOiLG10n, 86K OF national crigin . .. +. 


|| Id. (emphasis supplied). 


Applying the law to the instant case, even if 

| appellee was dismissed for partially discriminatory reasons, 

I due to the fact that she would have been dismissed for her 

| other actions, she has failed to establish a violation of 

lg 704. Thus reversal is in order or, at the very least, 

la remand to the district court to determine on the basis of the 
| entire record whether such grounds independently constituted 


| sufficient cause for dismissal. 


IV 


ASSUMING ARGUENDO THAT APPELLANT HAS 
VIOLATED SFCTION 704 OF THE CIVIL RIGHTS 
ACT, THE AMOUNT AWARDED AS BACK PAY WAS 
INCORRECT BECAUSE APPELLEE, JOSEPHINE 
MCGEE, FAILED TO MAKE DILIGENT EFFORTS 
TO MITIGATE HER DAMAGES 


Even if this Court should find that the apvellant, 
‘xallir, Philips, Ross, Inc. [KPR] violated 8 704 of the 
/ Civil Rights Act of 1964 by engaging in retaliatory conduct, 2 
hit is vigorously contended that the amount of back pay fixed 
| by the court below was incorrect since appellee, Josephine 
McGee, failed to take reasonable efforts in securing other 


suitable employment in mitigation of her damages. Although 


[it is true that the burden of showing mitigation or “amounts 


eee with reasonable diligence by the person or persons 
|| discriminated against"3 rests upon the appellant, it is 


equally true that a discriminatee must make a reasonably diligent 


| search for suitable interim employment. 4 It will be shown, and 


| the record readily reveals, that the appellee acted unreason- 


ably in searching for alternative work and that contrary 


| 
| 
| to the finding below, the appellant sustained its burden of proof. 
i 

| 
i} 
|} 
| 
| 


' 


| 
! 3. 42 U.S.C. 8 2000e-5(g). 
ii 

u 4 See, e.g. J.H. Rutter Rex Mfg. Co. v. NLRB, 


° e e 
(473 F.2d 223, 241 (5th Cir.), cert. denied, 414 U.S. G22 (1973). 


2. 42 U.S.C. § 2000e-3(a) (as amended). 


| 


i 
j 
| 
| 
iH 
if 
| 
1 
! 


iu 
4 


It has now been established that: 


[i]Jn order to be entitled to back pay, an 
employee must at least make reasonable 
efforts to find new employment which is 
substantially equivalent to the position 
which he was deprived of, and is suitable 
to a person of his back ground and exper- 
ience. 


| NLRB _v. Miami Coca-Cola Bottling Co., 360 F.2d 569, 575 
| (Sth Cir. 1966). 
In the case at bar, the facts reveal that the 

| Course of conduct undertaken by Ms. McGee with respect to her 
| search for other employment, was not reasonable nor diligent. 
| As such, the holding below must be overturned; for, as it has 
| been recognized: 

Congress evidently intended that the 
award of back pay should rest within the 
sound discretion of the trial judge. Al- 
though appellate courts are loathe to in- 
terfere with the exercise of such discretion 


by a trial court, it is recognized that it 
is not free from appellate SCrutiny. 


pHesd v. Timkin Roller Bearing Co., 486 F.2d 870, 876-77 


(6th Cie. 1873). 


| 
| 
| — 
H 5. Generally, the rule to be avplied in appellate 

j review where the trial has been without a jury is that the judge's 
| finding must stand unless "clearly erroneous.” Fed. Rules Civ. 
(Proc. s2(Z). In this regard, a finding is clearly erroneous 

"when although there is evidence to support {the finding], the 
lreviewing court on the entire evidence is left with the definite 
ana firm conviction that a mistake has been committed.” U.S. v. 
United States Gypsum Co., 333 U.S. 364, 395 (1948). The rule 
itself applies to erroneous factual inferences made from un- 

| disputed facts. Commissioner v. Duberstein, 363 U.S. 278, 

“eee ALGO). 


H 
| H 


i] 
| 
| 
1 
Hi 
1 
| 
| 
Hy 


‘i 


a) Appellee's Efforts To Secure Employment 

In Her Specialized Field Were Unreasonable 

And Not Dilicgent 

Turning to the record, it can be seen that the number 


| of advertising firms within the New York area specializing in 


|, Ethical Drugs was relatively few during the period in question. 


| This number was variously fixed at between 8 to 16 (Ref.Tr. 333), 
a2 to 14 (Ref.Tr. 412) and 20 (Ref.Tr. 435). The appellee, 
il Ghrsete; stated that her field was a "very inbred industr,... 
| People go from company to company very quickly..." (Ref.Tr,. 131). 
vet, the fact is undisputed that Ms. McGee contaciad only two 
| Ethical Drug advertising agencies during the two and a half 
‘years of the interim period. 

Further, aopellee's efforts to secure employment in 
| her field were characterized by an expert in the industry as 
"not very strong’. (Ref.Tr. 441). Specifically, Mr. Braunworth, 
la personnel director for eleven and a half years in one of the 
, largest pharmaceutical advertising firms in New York, stated: 

You know, for somebody out of work for 

two years to make 19 contacts in which two are 


Ethical Drug advertising agencies, does not 
imply to me a very strong looking for a job... 


| (Ref.Tr. 441) 


In light of the above, the question becomes: is 


jireasonable for an indiv dual with a certain expertise in a 


lispecialized field to explore only two employment possibilities 


"when there are at least fifteen other possibilities equally 


i | 36 
I 
| 


{ 
i| available in this same specialized field? Appellant, KPR, must 
| answer this query in the negative. This is particularly so 
||when it is remembered that the appellee stated at least once 


that her financial situation was getting desperate. (Ref.Tr.177). 


Additionally, for a substantial time during the interim period, 


j, the job market in appellee's industry was "very attractive”. 

1 (het. Tr. 295 and 291). 

The appellant submits that the record reveals both a 
| favorable climate for employment opportunities in appellee's 
| field during the interim period, and that Ms. McGee did not 

| take reasonable steps in seeking out such employment. In a 

| field where a mere fifteen or so firms exist, it is highly 
liquestionable conduct to affirmatively act with regard to only | 
two such firms in seeking an employment opening. At the very 

least, said conduct evinces an unreasonable neglect by appellee 

to take the normal steps in securing employment. 


In this regard, Mr. Braunworth noted that the fact 


suspect and that an individual with Ms. McGee's backcround 


would be expected, at the very minimum, to contact all the | 


)pharmaceutical advertising agencies in the area. (Ref.Tr. 435). | 
Hi i 
\} | 
Thus, the very least that should be expected from an 
| 


| 
i 


pee discriminatee in her position is that employment oD- 
| 


jportunities in one's own field be reasonably and adequately 


litestimony concerning appellee's weak efforts to secure employ- 


by an expert in the field is reversible error 
the finding of appellee's “reasonableness” be 
Lageetoenad: 


At this juncture, it must also be noted that the court 


| : . sas 

be Low erroneously characterized appellant's position with regard 
I 
ito the mitigation doctrine. At page 10 of the Opinion, it is 
iii 


i 
i 
| 


[Appellant's] position is that the failure 
of plaintiff to use all available means of voursuing 
employment opportunities establishes lack of due 
| diligence in seeking employment. (emphasis supplied). 
il 
i : . * . . 
'This statement is an incorrect interovretation of apvellant's 


1 
ili 


Rather, avvellant 


|| (1975). 


Thus, appellant's offer of proof that pharmaceutical 


lladvertising was a relatively insular field and that only twenty 
| 


Wifirms in New York specialized in this area, is offered as 


| 
Eagteenics that appellee's efforts to seek employment in this 
| 


Wl 


{ 
jjindustry-- the area of her own training and expertise-- were not 


i : : 
lidiligent or reasonable under the circumstances as a matter of law. 


1] 


I . 
WiIt is respectfully submitted that a reasonable verson seekina 


| employment would have contacted more than two firms specializing 
jin that person's field; particularly when the field consists of 
ia mere twenty organizations. Appellee's failure to do so was 

|| unreasonable and the lower court's finding to the contrary was 


|Clearly erroneous. 


b) The Methods Used By Appellee In Her Search 
For Interim Emolovment Were Unreasonable 
ee na et aT 


| Although the standard of "reasonable diligence" is 
I not absolute, see Florence Printing Co. v..N.L.8.B., 376 F.2a 
i216 (4th Cir.), cert. denied, 389 U.S. 840 (1967), it is clear 
| that a discriminatee must affirmatively, reasonably, and 
|| ai lagently employ proper methods in finding suitable or sub- 
ll stantially similar interim employment so as to avoid or lessen 
|| the damages claimed to be owing. See Sprogis v, United Air Lines, 
jInc., 517 F.2d 387 (7th Cir. 1975). | 
| The record reveals that appellee employed methods | 
|| and tactics that failed to reach a reasonable number of prospectivel 


jemployers in her field. Further, appellee failed to adopt a 


il simple follow-up approach with regard to the few emolovers she 


locating employment were not reasonably calculated to actually 


lace her in such emplyment, and as such, appellee did not 


Li 


|;"diligently seek other suitable employment." Albermarle Paver 


| Co. v. Moody, supra. 


| 
| dia contact. In short, the methods employed by Ms. McGee in 


In the instant case, it is clear that the interviewing 


i techniques employedby Ms. McGee were unreasonable. On at least 


one occasion appellee told a prospective employer that she was 
ij Out Of work. (Ref.Tr. 149). It is apparent from a reading of 
| the record that the Magistrate, himself, thought that avpellee's 
| conduct at job interviews was highly suspect. (Ref. Tr. 1409-41). 
|| Specifically the Magistrate noted: 
peopie... looking for jobs... don't reveal 
that they are not working at the time... If you 
do anything to indicate to people that you are 
not desirable, it seems to me you are not doing 
what is reasonable. 
(Ref,Tr. 144). 
Further evidence and proof that appellee's methods in 
seeking employment were unreasonable is Ms. McGee's own testimony 
| concerning her use of newspaper advertisements. It is an 


|| undisputed fact that numerous advertising companies advertised 


| in the New York Times during the period in question and that 


| such advertising was an acceptable means by which employers might 
| £413 any positions related to appellee's field. (Ref.Tr. 347). 
ll Yet, although the appellee claimed to have read the Times, and 


' stated that she would have answered advertisements in her field 


(Ref. Tr. 197-98), the plain facts are that: (1) Ms. McGee never 
| answered one advertisement; (2) appellee implied that a major 


| factor in not answering such advertisements was that her phone 


'was "not working" (Ref.Tr. 196); (3) on several occasions appellee | 


" stated that because a particular advertisement was not exactly 


h comparable to her previous duties at KPR she would not have 

i responded to it. (Ref.Tr. 212). 

| Additionally, appellee's method of using resumes 

| was unreasonable. It is a basic tenet of "job hunting" that 
\a first, logical and reasonable step is the preparation and 

|| mailing of resumes to prospective employers. Yet, appellee 

T twptied that she had difficulties drafting a resume because 

| she had to type it herself on a church tyvewriter (Ref.Tr. 276) 
| and, further, that she was unable to send more than ten resumes 
ll at any one time since each copy cost ten cents. (Ref.Tr. 277). 
| Finally, appellee admitted that in the three year interim 
“perioa she made a mere one hundred resumes and when asked now 


| many were actually used, appellee admitted that they might be 


ij 
{i 
Wt 


around the apartment. (Ref.Tr. 277). Clearly, appellee's 


| 
iconduct evidences a lack of diligence in the use of resumes, 
' 
| 


|| falling far below the ordinary and reasonable methods required 


lof a sincere, prospective emvloyee. 
In determining whether or not the methods used by 
the record must be 


ii}considered as a whole with respect to each individual. See N.L.R.B. 


. Rice Lake Creamery Co., 365 F.2d 888 (D.C. Cir. 1966). The 


Keeping the above principles in mind, it is apparent 


| 
| 
| 


that the lower court erred in holding that the efforts 
employed by Ms. McGee to find work were reasonable. It has 
been shown that appelle's use of both resumes and news- 

i paper advertisements were unreasonable. Further, the record 
| reveals that in most instances appellee relied on telephone 


|| calls to establish contacts within agencies, that such use 


|| was not the usual means of obtaining employment, and that 


|| telephoning a prospective employer is not the accepted or 


| reasonable method used to further oneself in appellee's field 


(Ref. Tr. 331). In short, considering appellee's particular 
| area of expertise and her field specifically, appellant 
|, vigorously contends that Ms. McGee failed to emplov reason- 
| able methods to obtain suitable interim work. 
With regard to the above, the record is clear. 
©: Tell the court the method by which 
account management people over the last three 


years have either sought you out or you have 
found them. (emphasis supplied) 


At (Me. Braunworth}): The main tocol for 
anybody in an advertising agency, I think 
it goes without saying, anybody in our 
industry in a professional capacity, there 
is a cardinal rule: You look at Ad Age in 
February of each year, and you coincide that 
with the Advertising Agency Red Book, and 
you have got a main list of 500 or better 
advertising agencies and people to write to 
and their addresses, billings, and the type 
of clients, 


(Ref. Tr. €235). 


| Nowhere in the record is there testimony to the effect that 


y appellee made use of either Ad Age or the Advertising Agency 


|| Red Book -- the “bible of the advertising world" (Ref. 
Ii Tr. 424). In fact, the opvosite is true, as the foregoing 


i has made clear. ® 


Thus, appellant has shown that Ms. McGee's 
|| methods to secure employment were not undertaken sincerely, 
|| diligentiy, or reasonably. It is submitted that the court 

|| below failed to consider the question of reasonableness in 

| light of similarly situated individuals in appellee's 

| particular field and individuals with appellee's specific 


|.expertise. The issue of "reasonable diligence" cannot be 


|, determined in a vacuum, See Franks v. Bowman Transportation Co., 


| 424 0.6. 747 (1976), and the trial court's failure to 


| consider testimony by experts in the pharmaceutical advertising 
| field as that testimony applied to appellee's methods of 

|; seeking employment, establishes clear error and mandates 

lla reversal. 


€) The Award Qf Back Pay To Appellee For 


The Period Subsequent To September, 1975 
Was Error © 4 


By her own admission, appellee ceased searching 


| 6. This is not to say, nor does appellant contend, 
|| that Mr. Braunworth's testimony represents the sole method 
ito be used by an account executive seeking employment. 

|| However, when this testimony is viewed in connection 

iwith the actual efforts made by appellee, it becomes 

| apparent that Ms. McGee did not act as a reasonable account 

| executive would have acted in a similar situation. 


| gor alternative employment in September, 1975, (Ref. Tr. 199). 
ite is appellant's contention that this fact establishes un- 

D iceseuiodii and as such the lower court erred in awarding 

I) pack pay to appellee for this time period. 

In United States v. Wood, Wire and Metal Co., 


| 328 F. Supp 429, 443 (S.D.N.Y.1971) the court held that a 


|| plaintiff seeking an award of back pay: 

must prove as a first step a sufficient 

investment of time and effort to show 

that he was ready, willing, and available 

to take work. 
} It is of no import that appellee expected to be reinstated 
| following the Court's earlier opinion or that the employment 
_ opportunities in her field were poor during 1975; rather, the 
| burden of proof remains at all times upon the appellant to 


| show that Ms. McGee failed to take reasonable and diligent 


|, steps to find alternative employment. See Heinrich Motors, Inc. 


|v. NLRB, 403 F.24 145 (2nd Cir. 1968). 


It is vigorously contended that by not making 
| any efforts at all subsequent to September 1975, the appellee 
| was not diligent in mitigating her damages as a matter of law. 
|The reasons given for her conduct are equally unreasonable 
lates at all times appellee was represented by able counsel, 


|| the remedy of reinstatement was entirely discretionary’, and 


i 7  @2 U.S.C... 2000e-S(g): “The court may ... 
order such affirmative action as may be appropriate” (emphasis 
supplied). 


I the fact that Ms. McGee failed to take any steps to seek 

|| employment negates the claim by her that employment opvor- 
| tunities were scarce. See, United States v. Wood, Wire and 
|) Metal Co., supra. 


The fact remains that a discriminatee is under a 


|| duty to take affirmative action in exploring employment openings. 


|| only after this affirmative action has been shown is it 

| possible for a defendant to prove that said action was un- 
|| reasonable or not diligent. 

In NURB v. Madison Courter, Inc., 472 F.2¢4 1307, 


| 1319 (D.C. Cir. 1972) the court squarely faced this issue 


| and held: 


[Tlhe employer is not under the severe 
burden of establishing that a particular 
discriminatee would have located suit- 
able interim employment had he only made 
the required effort, before the back pay 
liability may proverly be reduced. "With 
such diligence lacking, the circumstance 
of a scarcity of work and the possibility 
that nore would have been found even 

with the use of diligence is irrelevant.” 


There being no effort by appellee to find employ- 
liment subsequent to September, 1975; this Court must find 
| that there has been "a willful loss of earnings.” See 


|| NLRB v. Mastro Plastics Corp., 354 F.2d 170 (2nd Cir. 1965).8 


8. The cases relied upon by the lower court in support 
| for the principle that appellant is required not only to prove 

|| Lack of due diligence, but also that appellee might have found 

~ employment and had some earnings (Opinion at 14, n. 17) are not 


d) The Magistrate's Refusal To Examine 
The Question Of Loans Received By Appe..ee 
During The Interim Period Was Error 


ramen mate enteritis manana e-em tnene tense meatier 


As previously stated 42 U.S.C. 8 20003-5(g) re- 
| quires that the amount of back pay is subject to certain 
|| deductions. One such deduction is termed "interim earnings.” 
| That is, any income obtained by the discriminatee during 
| the interim period must be deducted from any award of back pay. 
| The Magistrate failed to consider the question of 
several private loans made to the appellee and closed off 
| inguiry as to whether such "loans" were to be paid back by 
| Ms. McGee (Ref. Tr. 186-189). The importance of an inguirv 
i into the circumstances surrounding any loans made to appellee 
| is obvious, since any monies received by appellee that were 
| not expected to be revaid (with interest) must be considered 


| interim earnings for purposes of § 2000e-5(g). See 


|| NLRB v. Nicky Chevrolet Sales, Inc., 493 F.2d 103 (7th Cir.), 


| cert. denied, 419 U.S. 834 (1974). 


Thus, appellant respectfully submits that a further 


| &. (cont'd) on point. in those cases there 
| waS no question that there had been some effort made by 

| the discriminatee to find employment. The issue was 

i whether or not such efforts were reasonable or diligent 
jin light of the prevailing job market. The courts 

|did not go so far as to hold that in a situation, as 

| in the instant case, where no action has been taken 

| whatsoever, the employer must still prove market openings. 


| (App. A-248). 


| hearing is necessary to determine the full extent of any 


it : : 
| Monies paid to Ms. McGee by commercial lenders or other- 


|, wise, and the circumstances and expectations surrounding 


| such payments, 


In this regard, the appellant was denied its sixth 


{ 
jiamendment right to cross-examination when Magistrat:. Hartenstine 


i 
ti 


shut off inquiry into the question of any monies loaned to 
i 


ii 
|| appellee (Ref. Tr. \86-89).By letter dated November 21, 1975 addressed 


I 


i | 
|| to Non. Edward Weinfeld, the presiding justice in the instant case, | 
fi 


and by copy of this letter sent to Magistrate Hartenstine, the 
‘lappellee seized upon the opportunity to communicate directly 
with the above named individuals; specifically mentioning to them 


that it had “been necessary for [appellee] to borrow almost 


|$10,000 from friends and relatives. . ." and that “in order to 


ih 


"coffin moéney'" (A-276 and 277). 
Putting aside the question of the propriety of such 


| action and the fact that appellee was warned that such conduct 
llwas impermissible (App. A-273), it remains true that hy "opening 
I 

lene door" in this unilateral manner, the appellee prejudiced the 
[rights of appellant. It seems unnecessary to discuss at length 
— the vital importance of fully exploring the circumstances 
I 


lof the loans, especially in light of the fact that Ms. McGee 


iherself admitted that friends and relatives were involved in the 
| 9 


ll payments. 


9. It should be noted that the first time counsel for 


Were these loans to be paid back by appellee? If they 
iwere not, then the money represents income and should have been 
deducted from appellee's award of back pav. It also could reduce 
lene desire to seek other reasonable employment. This question 
lenoura have been entertained by the court below, as well as by the 
Magistrate, and failure to do so was reversible error; particularly 
{|| 


‘when both Magistrate and trial judge had been previously appraised 


jjof the existence of these monies. 


e) The Award of Back Pay To Appellee For The 
Eight Month Period Between The Magistrate's 


Hearing And The Date Of Judgment Was Error 

One further inequity in the case at bar is the fact that 
the trial judge did not consider that Ms. McGee may have found 
alternative employment or other sources of income during the in- 
latin between the hearing on damages and the judgment entered on 
‘october 8, 1976. The last time that appellee was under oath was 


lon February 25, 1976 at the hearing before Magistrate Hartenstine. 


iIn computing back pay the court below completely ignored this 


I) 
Hi 
| 
jieight month period and, in se doing, committed error. 


ii] | 
i Appellee is entitled to he nade whole but is not entitled 

ii 
ito reap a windfall at the appellant's expense. The precedent set 
i] 
I 


by permitting a discriminatee to he compensated without a deter- 


mination as to the actual injury incurred cannot be allowed to 
1 


listand. The trial court should have, at least, required appellee 


| 9. (cont'd.) appellant was made aware of the correspon- 
dence in question was by motion made by Ms. McGee's counsel to 
lwithdraw as attorneys for plaintiff-intervenor dated January 27, 
(App. 253 et seq.). 


ll to submit an affidavit as to whether or not she had obtained 


|| employment from the time of the hearing. The failure to elicit 


|; from Ms. McGee sworn testimony as to ner actual financial situa- 


| 


| tion prior to entering judgment undulv prejudiced the appellant. 


il 
1} 
; 


If such procedure is permitted to stand the inequitable 


repercussions will be felt far beyond this case. A very real 


| 


| 
| 
| 


prosstittey exists that discriminatees will make use of the know- 
| ledge that extended damage hearings subsequent to the trial on 

| the issue of liability will be to their advantage, since their 
'\financial circumstances will cease being investigated during such 
“period, and if they find employment they will be "paid twice". 

! Thus, the trial court erred in not taking into account 
|the economic realities of Ms. McGee's situation before rendering 


judgment, and any back pay awarded to appellee for this interim 


period must not be upheld. 
Hy 
Hy 
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I Point 
i v 


THE COURT BELOW ABUSED ITS DISCRETION 


{ 
i BY AWARDING TO APPELLEE A YEAR'S | 
’ FUTURE SALARY BECAUSE SUCH PAYMENT | 
i CANNOT BE PROPERLY SUPERVISED : 
tH 
I Without citing any authority and going far beyond | 
Hi | 
| any previous holding in caszs concerned with the issue of 
| back pay awards, the court below awarded to the appellee a | 
i full one year's salary of $22,881.38. The sole reason given | 
| | 
(for such unprecedented action was that it would have been | 
it : fy 4 ‘a | 
unfair not to compensate appellee for failing to reinstate 
ot her, and that given the economic climate in the pharmaceutical z 
= i 
, sdvertising industry, it could be assumed that within one 
i | 
year appellee would be able to find suitable employment. | 
Hy & - 
—Ct«# |See Opinion at 17. (App. A-251). 
» i 
- ti Appellant respectfully contends that the payment of ee 
ii Bi 
8 Wl i ‘ 
* lone year's future pay to Ms. McGee circumvents the purpose of be 
| the back pay provision and disregards the legislative intent 
ii i 
ti 
| of 42 U.S.C. & 2000e-5(g). As enunciated my Congress: 
Hi 
a 
i The provisions of [42 U.S.C. 8 2000e-5 (gq) ] 
i are intended to give the courts wide dis- 
i cretion in exercising their equitable 
i powers to fashion the most complete relief 
Hi possible ... 
HT 
i Hi ; : : ‘ : 
ag |\Section-by~Section Analysis of H.R. 1746, accompanying the 
i 
‘ Equal Employment Opportunities Act of 1972 - Conference Report, 
i 2 


"3118 Cone. Rec. 7166 (1972). 


However, it has been noted that with regard to 


i; the wide discretion afforded district courts in granting 
| relief under 42 U.S.C. § 2000e-5(g), and the 1972 legis- 
| lative policy to liberally grant such relief, 

{t]here is nothing in either of those 

sources to suggest that rectifying 

economic losses from past wrongs requires 

the district courts to disregard normal 

equitable considerations. 


| Pranks V. Bowman Transportation Co., 424 U.S. 747, 785 (1976) 


| (Powell, J., concurring in part and dissenting in part). 


By providing the appellee with a year's future pay the 
ll ecuxe below abused vee discretion and, as such, this portion 
| of the award must be set aside. 
In awarding back pay to discriminatees the trial 
| court “must consider economic reality and the physical and 
| fiscal limitations of the court to properly grant ana super- 
| vise relief." United States vy. Georgia Power Co., 474 F.2a-906, 
| 922 (Sth Cir. 1973). Appellant vigorously contends that 
| inherent in the lower court's payment to Ms. McGee of one 
| 


iyear's future salary is tie impossibility of adequate super- 


i) 
1 
i 


vision by the court. No provision is made for the contingency 

|| that appellee will find employment before the year has elapsed. 
The law is clear that the purpose of back pay is 

| to make the discriminatee "whole". See Albermarle 

| Mooay , supra. However, by awarding a lump sum payment of a 


‘year's salary without properly safeguarding the employer's 


| right not to be punished in the event that appellee obtains 


} 


| employment within the year, see Bush v. Lone Star Steel Co., 


i) 
i} 


| 
i 
} 
i 
| 


+ Supp. 526, 537 (B.D. Tex. 1974) the court Kas set a 


| 
e i 
i 


|dangerous precedent. 


H If one of the purposes behind 8 2000e-5(g) is to 


if! ‘ 

i; promote production and employment, see Albermarle Paver Co. v. 
fs = ‘eacsccibenisschi, | oemliguaesccaisbaraiaesesieanpiadstelaiaratiebisinaasiesdiasceeh Metalaipssiassaiescatsencet ieee niin ica 
iH 


1;Moody, supra, then it is apparent that the award of a lumo 
eeenreencmennreeeint een <= ~ 


ti 
|) sum future pav in the case at bar cannot and does not promote 
H 
i 


|this goal. It is a reasonable conclusion that a discriminatee a 


| 
| 
iy 


| receiving such payment might cease any diligent efforts to 
t ' . 
j:seek employment since the need and urgency to obtain such 


| employment would necessarily be greatly diminished. In 


ishort, by awarding the year's future salary, the court below 


effectively removed any incentive that Ms. McGee might have 
ii 


i} : : 

ad continuing her search for employment, did not even consider 
® {| 

i 


iy . . . . 
|; the possibility that appellee would successfully obtain work 


ii before the year ran; thus creating a windfall for appellee, 


tt 


and punished the appellant for its alleced retaliatory conduct. 


}+- 


It is submitted that the foregoing mandates a 


/At the very least a remand is required so as to allow the 


tI 


,court to provide proper safeaquards. For example, perhaps 


ithe future salary should be put in an escrow account and 


iappellee paid periodically until alternate employment is, in 


yracts obtained. Another plan might make the payment to 


| appellee subject to her paying back to appellant a portion of 

ll the monies if Ms. McGee is successful in finding employment 

| before the one year period has ended. In any event, the fore- 

| going is intended to be illustrative and not exhaustive. 
Additionally, the lower court awarded six percent 

| interest on the future-year's salary. Appellant submits that 

|| the award of interest imposes a further inequitable burden upon 

| appellant and, as such, is an abuse of discretion. It has pre- 

| viously been shown that the payment of future pay is, itself, 

80 speculative as to render meaningless the remedial purposes 

| of Title VII. The award of interest accelerates the trend away 

| from the original intent of §2000(e)-5(g); which was to restore 

lla successful claimant to a position she would have occupied were 

res not for the discriminatory acts. What is left is the un- 


|'warranted imposition of an extra measure of damage which penalizes 


| the appellant and unduly enriches the appellee. 


Thus, the lower court has abused its discretion by not 
||properly considering economic realities and by not adequately 
| adopting standards by which the proposed future payment may be 


| accomplished equitably, fairly and reasonably. 


= 


CON CLUS £ ON 


For the foregoing reasons, it is respectfully 
I ae 
submitted that the decision below was clearly erroneous 


| and a reversal is mandated. Alternatively, it is 

I 

. H contended that this Court must remand for further pro- 
iW 


' ceedings with regard to both the issues of liability 


and damages. 


Dated: February 14, 1977 
i; New York, N.Y 
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Respectfully submitted, 


PHILIPS & MUSHKIN, PwC. 
Attorneys for z#pvellant, 
KALLIR, PHILIPS, ROSS, INC. 
i 360 Lexington Avenue 

| New York, N.Y. 10017 


| OF Counsel: 
. |) Lawrence M. Philips 
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STATE OF NEW YORK ) : 
COUNTY OF NEW YORK) 55° 


Aa 


i 
Lhe oC . , being duly sworn, 


deposes and says /that/deponent 1s not a party fo the act Ne 


is over 18 years of age and resides at 
ppt Lf De Dit! are 


That on the 24 day of F£& 


ee ersonally served the eaady i BRIEF FeR. 

Hic Ps, Boss Wes, DEFEVDANT” ALG LAT 

upon the attorheys designated below who represent 

indicated parties in this action and at the addresses below 


stated which are those that have been designated by said 
attorneys for that purpose. 


By leaving ok true copies of same with a duly 
authorized person at their designated office. 


iting —______true copies of same enclosed, 
in a postpaid prope idressed wrapper, in thé post office 
er official depository under = Ssive care and custciy 
of the United +-effice cepartment Within the Stete 
of WN ° 


Names of attorneys served, together with the names 
of the clients represented and the attorneys' designated 
addresses. 


is RopAtD CoPELAVO 
REG lovar CouvseL. i 
Neo oR REG Iohe OFFI So 
EQUAL ENPLOY MGUTO PR LTUAT YI Loti 8 1A~° 
ATTO LLG} PEL (LA WHIFE- LEE Ate 4 7 
DL FePekKAc PLAZA — Reem /./S 
NG York UY /000°7 
a ' DWYER + BERNSTEIN oe 
‘le Pe WTR EUR, APPELLEE 
ATTORM Pon PAIWTIPR-H 
63 WALL ST gi hiccaadiimi 


NE YORK bs ¥ / 
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